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With an estimated half of all marriages 
ending in divorce, Crain’s Custom 
Media turned to four prominent 
Chicago-based family lawyers to get 

their thoughts about executive divorce in Illinois, 
and how high-net-worth individuals can best protect 
themselves and their families.

John M. D’Arco is a partner at Beermann Pritikin 
Mirabelli Swerdlove LLP, with offices in Chicago 
and Bannockburn. He’s recognized for handling the 
most complex and contentious family law disputes 
in divorce, custody, complex division of assets, 
child and spousal support, paternity and business 
valuation matters. He’s also known for his business 
and financial acumen, keen sense of the law and 
experience litigating and negotiating countless 
high-stakes family law matters. He’s been repeatedly 
recognized by Leading Lawyers Network and Super 
Lawyers Magazine, and is named among the Best 
Lawyers in America. 

How should people go about selecting a divorce 
attorney?

D’ARCO:  If you’re a business owner, make sure 
that the attorney has experience with business 
valuations and the impact personal goodwill has 
on the value of a business. To the extent that the 
goodwill of the business is personal to the owner, it 
should not be considered an asset of the business 
when determining the value of a marital business. 
Additionally, because the owner of a private and 
closely held company has no access to an active 

market to sell or transfer their business interest, 
the attorney should ensure that a proper discount 
is applied to the value of the business for lack 
of marketability. Finally, the attorney should be 
knowledgeable about the issues associated with the 
classification of assets in a divorce to ensure that 
their client’s non-marital assets are protected from 
any claim by their spouse.

How can attorneys help clients streamline the 
divorce process?

D’ARCO: By educating their clients on the law, and 
focusing on those issues that can be resolved through 
the divorce process. Attorneys should prepare their 
clients by giving them a preview of what to expect 
from the other side, and the court throughout the 
proceedings. This will go a long way in helping the 
client handle potentially stressful situations that may 
arise during the divorce process. 

What are the advantages and disadvantages of 
alternative dispute resolution, such as mediation 
and collaborative law?

D’ARCO: One of the advantages of mediation is 
the flexibility it provides to the parties and their 
attorneys when trying to resolve disputes. Mediators 
typically have more time to dedicate to the parties 
versus a judge sitting in the domestic relations 
division. The mediation process is most effective 
when each side has all the financial information and 
the mediator has the knowledge and experience 
to understand the range of possible outcomes. 
Therefore, I’ll often select a mediator who is a former 
family law judge. Mediation is most effective when 
the parties and their attorneys are participating in 
the process. One of the disadvantages of mediation is 
that it is not binding, and parties can back out of their 
agreement before it is approved by the court.

What’s the process for equitable division of 
investments, stock options and retirement plans in 
a divorce?

D’ARCO: It depends on whether the assets are marital 
or non-marital. Retirement plans, unlike other assets, 
can have both a non-marital and marital component. 
Stock options are not always divided equally. The 
court will take into consideration the vesting 
schedule; whether the stock option award was for 
past, present, or future efforts; whether it was to 
promote future performance or employment, or any 
combination thereof. The court also considers the 
length of time from the grant of the option to the time 
the option is exercisable. Therefore, the person who 
owns the stock option may be entitled to a greater 
percentage if it’s divided.

How is the division of a closely held business or 
professional practice determined in a divorce?

D’ARCO: The value should be determined by a 
valuation expert. An attorney representing a business 
owner should ensure that proper consideration is 
given for personal goodwill and discounts are made 
within the valuation report for lack of marketability 
and minority interests. There are many situations 

where a closely held private company could have 
little to no value due to the personal goodwill 
attributable to the owner. Once a value is determined, 
any division of the marital estate should protect the 
business owner’s ability to continue to operate the 
business or professional practice. To the extent that 
the business owner can show that the business was 
started prior to the marriage, or acquired during 
the marriage with use of the business owner’s non-
marital property, the business should be classified as 
non-marital property and therefore awarded to the 
business owner free and clear of any claim by  
the spouse.

What are the main factors a court analyzes in 
determining a maintenance award for the spouse 
of a high-income earner?

D’ARCO: It’s critical for an attorney representing a 
high-income earner to focus the Court’s attention 
on the needs of the spouse versus the income of the 
client. Although the guidelines in the maintenance 
statute don’t apply to high-income earners, many 
courts look to the guidelines when determining the 
amount of maintenance to be paid. Therefore, it’s 
important to educate the Court on the standard of 
living of the family and particularly the needs of the 
spouse seeking maintenance to avoid a maintenance 
award that is a windfall to that spouse.

In what circumstances is a prenuptial agreement 
advisable? What are the requirements for finding 
premarital agreements valid?

D’ARCO: Every business owner should have a 
prenuptial agreement. The discovery process within 
a dissolution of marriage proceeding can be time-
consuming and costly to a business and the owner. 
A prenuptial agreement can eliminate the need 
for discovery and the valuation of the business in 
a divorce. Prenuptial agreements are particularly 
helpful in insulating the business and other owners 
within the business from the divorce process. For 
a family business, they can ensure that ownership 
remains within the family and not with a  
divorced spouse.

How can post-nuptial agreements provide 
protection for entrepreneurs, business owners 
or other individuals who might experience 
significant increases in their net worth while also 
experiencing marital problems?

D’ARCO: Post-nuptial agreements provide many of 
the same protections as a prenuptial agreement. 
Entrepreneurs, business owners and others can 
protect their businesses and investments by limiting 
the amount their spouse would receive in the event 
of a divorce. Post-nuptial agreements also eliminate 
much of the time and expense required to produce 
business and financial records during a divorce. 
With a post-nuptial agreement, the entrepreneur or 
business owner can have the freedom to take on new 
projects and business opportunities without having 
a concern for how those new opportunities may be 
adversely impacted by a divorce. Like prenuptial 
agreements, post-nuptial agreements cannot 
determine the parties’ rights with respect to their 
children or child support. 
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