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The 1st District Appellate Court
has ruled for the second time that
a man lacks standing to seek
custody of a boy his ex-wife
adopted before their marriage.
The state appeals panel made

the same finding in 2012 but
vacated its original ruling and
reviewed the case again when the
Illinois Supreme Court recognized
equitable adoption in the context
of a probate case in DeHart v.
DeHart, 2013 IL 114137.
In a 30-page opinion written by

Justice Aurelia Pucinski and
released Monday, the panel ruled
that wider recognition of equitable
adoption would cause more
trouble than good.
“To apply the concept of

equitable adoption in the context
of our statutory proceedings of
adoption, parentage and divorce
would undermine the entire family
law structure enacted by our
legislature and create uncertainly
and protracted litigation,”
Pucinski wrote.
In this case, equitable adoption

would be a legal remedy for a man
to gain parental rights of a child
but without a fulfilled, legal
adoption contract.
Enrico J. Mirabelli, a partner at

Beermann, Pritikin, Mirabelli,
Swerdlove LLP who represented
the mother of the child in the
custody battle, said the opinion
upholds order in a family law envi-
ronment already facing chaos.
“I think that it’s a must-read

case of first impression — for the
second time,” Mirabelli said. 
In spring 2008, Miki Mancine

began dating Nicholas F. Gansner,
a former Illinois assistant attorney
general. 
Before they began dating,

Mancine had begun the process of
adopting her son. They had
planned to have Gansner adopt
the boy once they got married.
The boy, named William Gansner,
was born in August 2008, and the
couple got married in May 2009.
After the marriage, an adoption

agent cleared Gansner to adopt
William. At the same time, the
couple adopted a second boy,

Henry, born in September 2009.
Gansner cared for Mancine’s

children as their father but never
undertook the action to adopt
William. In September 2010,
Mancine filed for divorce.
In her petition to the court,

Mancine alleged she only had one
child with Gansner and agreed to
joint custody of Henry. In
response, Gansner sought custody
of both William and Henry.
Cook County Associate Judge

Nancy J. Katz dismissed
Gansner’s petition, finding he had
no standing to seek custody of
William.
The 1st District Appellate Court

affirmed Katz’s ruling in 2012 and
then received a supervisory order
from the Supreme Court to vacate
and reconsider in light of DeHart.
In the panel’s reconsideration,

Pucinski distinguished between
the recognition of equitable
adoption in a common-law will
contest and the statutory proceed-
ings in both adoption and divorce.
“Equitable adoption has been

recognized as a claim only by an
adult child who was under the
impression that he or she was
adopted, is old enough to
determine his or her own desire to
be recognized as the purported
adoptive parents’ child for
purposes of inheritance and
brings such a claim, not the other
way around, by a parent who
wishes to impose a parent-child
relationship on a child and seeks
otherwise uncognizable custody
rights to the child.”
Pucinski directly quoted

Mancine’s argument, writing “if
the concept of ‘equitable adoption’
were applied in the context of
child custody proceedings, ‘every
man who dates or is married to a
woman who allows the child to call
him “Dad” risks being asked to
pay child support when the rela-
tionship ends and every woman
risks having her former
boyfriend/husband petition for
custody of her child.’”
The panel also found that the

relief Gansner sought from the
court was available to him through
an adoption petition he was
approved to file two months
before his wife filed for divorce.

Gansner argued he should not
be penalized for not completing
the administrative step to petition
for adoption as he intended, but
the panel disagreed.
“This fact is inexplicable given

the fact that Nicholas is himself an
attorney and is well aware of legal
requirements and is even more
inexplicable given the fact that
Nicholas followed through with
the legal requirements for the
adoption of another child, Henry,”
Pucinski wrote.
Justice James Fitzgerald Smith

concurred in the opinion. Justice
Mary Anne Mason — who
replaced former justice David P.
Sterba on the panel since it first
considered the case — wrote a 15-
page special concurrence.
Mason wrote that there was an

express oral contract between
Mancine and Gansner and
disagreed with the majority’s
conclusion that Gansner did not
make a claim under an equitable
theory.
“Based on the record before us,

as important as it was for
Nicholas to take the final step to
assure his legal status as a parent
vis-à-vis William, I cannot agree
that his delay would result in a
forfeiture of his ability to do so,”
she wrote.
Mason agreed with the majority

that Gansner’s common-law
theories were not viable but recom-
mended the statutes get amended
to recognize equitable claims.
“The dynamics of family rela-

tionships have changed dramati-

cally over time,” Mason wrote.
With more single parents,
unmarried couples, same-sex
couples, adoptions, blended
families and children through arti-
ficial insemination, the parental
roles are different, she wrote.
“The one constant concern in

the ever-changing landscape of
adult human relationships has
been and always should be the
best interests of the child,” Mason
wrote.
There are a few factors besides

Monday’s ruling that attorneys are
watching. 
A pending bill in Springfield,

House Bill 1452, sponsored by Rep.
Kelly McGuire Burke, would
support Gansner’s position if the
legislature were to act on it this
session. In addition, a similar
custody case — In re Scarlett Z. D.,
2012 IL App (2d) 120266 — is
awaiting an opinion on its recon-
sideration in the 2nd District
Appellate Court.
Mirabelli said the case is a

reminder to families of all
varieties that the legal work is
required for legal recognition.
“What makes you the father is

you fill out the adoption form,” he
said. “The facts, no matter how
sympathetic, do not trump the law.”
Mancine was also represented

by Amy L. Jonaitis, associate at
Beermann, Pritikin, Mirabelli,
Swerdlove.
Gansner, now living in Madison,

Wis., and a partner at the firm
Nicholson & Gansner S.C., was
represented by Andrew D.
Eichner and Myra A. Foutris of
Berger, Schatz. Foutris said she is
extremely disappointed by the
ruling and is considering another
appeal to the Supreme Court.
She credited Gansner with

trying hard through years of litiga-
tion to have relationship with
William, now 5 years old.
“Our best-case scenario is the

2nd District finds in favor of the
father in that case,” she said.
“Until that happens, this child’s
continued separation from his
father is tragic.”
The case is In re Marriage of

Miki Loveland Mancine and
Nicholas F. Gansner, 2014 IL App
(1st) 111138-B.
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